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United States District Judge:
MVEMORANDUM DECI SI ON AND ORDER
In this case, plaintiff Randall J. Palner, a |licensed
amat eur radi o operator, challenges defendant Cty of
Saratoga Springs Planning Board's decision denying his
application for a special use permt to erect a 47-foot radio

antenna tower in his backyard. Palner principally argues that
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the Planning Board's denial of his special use permt
application contravenes a Federal Comrunications Comm ssion
(FCO regulation known as "PRB-1."! Pal nmer also asserts a 42
U S C 8§ 1983 claimprem sed upon the denial of procedural and
subst antive due process as guaranteed by the Fifth and
Fourteenth Amendnents, a 42 U.S.C. § 1988 claimfor attorneys'
fees, and a pendent state |aw claimpursuant to Article 78 of
the New York G vil Practice Law and Rul es.

For the reasons stated below, the Court agrees with Pal ner
that the Planning Board failed to reasonably accommobdate his
amat eur communi cation needs in accordance with PRB-1. The Court
rejects Palnmer's section 1983 and 1988 cl ai ns, and di sm sses his
Article 78 claimas noot. Pursuant to Fed. R Cv. P. 52, the
follow ng constitutes this Court's findings of fact and

concl usi ons of | aw.

BACKGROUND
Pal mer currently holds an "Extra" class license -- the
hi ghest class |license attainable fromthe FCC. Prior to noving

1 On Septenber 19, 1985, the FCC issued In re Federal

Preenption of State and Local Requl ations Pertaining to Amateur

Radio Facilities, 101 F.C. C 2d 952, 50 Fed. Reg. 38,813 (1985)

(codified at 47 CFR 8§ 97.15(e)(2000)). For convenience, the
Court refers to this ruling as PRB-1.
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to Saratoga Springs, Palnmer lived in Ballston Spa where he had a
60-foot radio antenna in his backyard. During this tinme, Palner
and his radi o antenna enjoyed a peaceful coexistence with his
Bal | ston Spa nei ghbors.

In 1998, Palmer noved into his current residence. Rather
than erect his old 60-foot tower, which required guy wires for
support, Palner instead planned to erect a "free-standi ng crank-
up-tower." Palnmer's new tower would be assenbled with
t el escopi ng sections and could be | owered or raised as needed.
The proposed tower, however, exceeded the maxi mum hei ght
al | omance under section 24-12.15 of the Cty of Saratoga Springs
Zoni ng Ordi nance and thus required Palner to apply for a speci al
use permt.?

On January 4, 1999, Pal ner applied to the Planning Board
for a special use permt to construct a 41-foot amateur radio
tower with two antennas on top, for an overall height of 47-feet
(see PI's Exh 4). In his application, Palnmer explained that at
41-feet, "the chance of |ocal residences receiving unwanted

transmssions is nil, and the chances for successf ul

2 Section 240-12.15 states in relevant part that while
i ndi vi dual antennas are permtted as accessory uses in any zoning
district, "[n]o such antenna . . . shall exceed, in any
di rension, twenty (20) feet in height, width or depth,” Gty of
Saratoga Springs, N Y., Zoning Odinance, Article Xil, 8§ 240-
12.15(1) (a) (Anmended June 6, 1994). Additionally, Section 240-
12.15 provides that all antennas "not permtted by subsection (A)
above shall be permtted upon the issuance of a special use
permt by the Planning Board." 1d. 8 240-12.15(B)(1).
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transm ssion and reception of signals by the Amateur radio
station are greatly inproved" (id.).

The Pl anning Board held hearings on Pal ner's application
on February 3, 1999, March 3, 1999, and May 19, 1999. Sone
nei ghbor hood opposition undi sputedly existed with respect to
Pal mer's application. On June 16, 1999, the Pl anning Board
unani nously denied Pal ner's application (see Planni ng Board
Meeting Mnutes, 6-16-99, Pl's Exh 77). Cting Section 240-6.4
of the CGty's Zoning Odinance, the Planning Board determ ned
that Pal ner's proposed use failed to neet the foll ow ng speci al
use standards:

#3: That the public health, safety, welfare or
order of the Gty will not be adversely affected by
the proposed use in its |ocation.

#6: That the [sic] conservation of the property
val ues and the encouragenent of the nost appropriate
use of the |and.

#12: That the proposed use wll not interfere

with the preservation of the general character of

nei ghbor hood in which such building is to be pl aced

or such use is to [sic] conducted.

#17: \Whet her the proposed special use provides

| andscapi ng and/ or other fornms of buffeting to

protect surrounding | and uses.

(Id.). In support of its decision, the Planning Board nmade the
followng findings of fact: (1) that Palnmer's special use permt
application was to construct a single tower housing two
antennas, the top antenna neasuring 47 feet above the existing
grade | evel (when extended), and neasuring 14 feet w de by 24

feet long, and the bottom antenna resting 41 feet high, and



measuring 14 feet wide and 31.5 feet long; (2) that the Planning
Board was aware of PRB-1 and the obligation to reasonably
accommodate the interests of licensed amateur radi o operators to
conduct communi cations; (3) that the height of the proposed
tower and antenna was not in scale with the other nman-nade
features in the nei ghborhood and was i nconsistent with the
character of the neighborhood, and (4) that Palnmer failed to
provi de the Planning Board with (a) a visual representation of
the proposed tower and the antenna system (b) any docunentation
to support the claimthat the antenna and tower system woul d not
adversely inpact the surrounding the properties, and (c) a
definitive response as to whether he would consider vegetative
screening to mtigate the visual inpact of the tower and antenna
system (see id.). That sane day, the Planning Board issued a
witten decision nenorializing its denial of Palner's
application for a special use permt (see Resolution of Special
Use Permt, 6-16-99, Pl's Exh 35).

Shortly thereafter, Palner instituted this action
al | egi ng, anong other things, that the Planning Board s deni al
of his special use permt application contravened PRB-1. After
sonme negoti ation between the parties, the Planning Board agreed
to reconsider Palner's application for a special use permt if
he submtted certain additional information. Specifically, the

Pl anni ng Board requested that Palner (1) submt four separate



proposal s for placenent of the tower and antenna, (2) pay staff
fees for review of the new material and the costs associ at ed
w th a newspaper hearing notice and mailings to notify nearby
property owners of the new hearing, (3) identify any television,
radi o or tel ephone interference problens that may be caused by
t he proposed tower and antenna, (4) provide information of the
effect, if any, the tower nmay have on property val ues, and
(5) provide proof of liability insurance "that covers any damage
caused by the antennae" (see Tharpe Ltr, 8-9-2000, Pl's Exh 38).

In response, Palnmer's counsel submtted to the Pl anning
Board (1) four alternative proposals, conplete wth plot plans
and phot ographs, (2) a request for the anmobunt of fees due, (3) a
study conm ssioned by the Anmerican Radi o Rel ay League concl udi ng
that the presence of amateur radio towers has no adverse effect
on property values, and (4) proof of liability insurance (see
MIllus Ltr, 8-19-00, Pl's Exh 39). Wth respect to the issue of
interference, Palner's counsel indicated to the Pl anni ng Board
that federal |aw preenpts nunicipalities fromdenying a permt
for an amateur radio tower based on interference concerns and
that, in any event, the sophistication of Palner's equi pnent
virtually ensured that no interference would result fromhis use
of the tower and antenna (see id.).

Pal mer al so agreed to (1) purchase a new antenna for $650

as a substitute for the two proposed antennas -- |owering the



proposed hei ght of the tower and antenna by three feet, (2)
retract the antenna when not in use, (3) install a fence around
the tower, and (4) install screening around the tower and paint
the tower to mnimze its visual inpact on the nei ghborhood (see
MIllus Ltr, 7-25-00, Pl's Exh 37).

Subsequently, the Planning Board held additional hearings
on the application on Septenber 14, 2000 and January 17, 2001.
At the January 17th neeting, Palnmer and the Pl anning Board
di scussed two proposals regarding the vegetative screening
Pal ner had agreed to place around the antenna tower in order to
mnimze its visual effect. The first proposal consisted of
planting nine trees at a cost of $4,585, and the second proposal
consisted of planting four trees at a cost of $1,160 (see
Pl anni ng Board M nutes, 1-17-01, Pl's Exh 62). Palner rejected
the first screening proposal based on its cost, but agreed to
the second proposal (see id.). |In addition, Palnmer rejected the
Pl anni ng Board's suggestion that he only operate his radio at
night, indicating that the bands he operates on are generally
only available during the day and such a restriction would
severely curtail his ability to comunicate on the weekends --
the time when he nost frequently operated his radio.

On February 7, 2001, the Planning Board denied Pal nmer's
application by a 5-2 vote (see Resolution of Special Permt, 2-

17-01, PI's Exh 66). The Planning Board cited the foll ow ng



reasons for denying the application:

1

The Board[,] excepting for the intrusion of
the FCC regul ations on | ocal police power[,]
woul d not consider this project acceptable on
this specific site because of the site's smal
size, high visibility within the nei ghborhood
and close proximty of neighboring residences.
The proposed antenna has a significant adverse
visual inpact. This adverse inpact is |ocal
in character, affecting the i medi ate

nei ghbor hood and users of the |ocal street
system These inpacts will only cease when
the antenna is renoved at sone undefined
future date. The applicant's own proof
(sketches and phot ographs) illustrated that

t he antenna would inpair the nei ghborhood
character and visual environment.

The applicant was requested to supply the
Board with objective technical expertise, but
only provided presentations from obviously
interested parties.

The proposed antenna will interfere with the
use and enjoynent of both the general public
(viewed fromthe public street) and | oca

resi dent s/ nei ghbors (fromtheir honmes and
yards) in this serene and established

nei ghbor hood.

The applicant told the Board that he would not
accept a mtigating nmeasure proposed by the
Board to limt the hours of broadcasting to
non- dayl i ght hours.

The applicant has offered only marginal
mtigation to screen the view of the antenna.
The applicant offered | ess screen planting

t han necessary to appropriately screen the
tower and antenna in its retracted position.
The applicant has not offered any plant buffer
to screen the tower and antenna fromthe
street, even though that formof mtigation
(screening) is feasible.

The applicant offered i nadequate proof that

t he proposed fencing at the base of the tower
woul d adequately restrain or elimnate the
possi bility of nei ghborhood children and pets
fromaccessing this attractive nui sance.

The applicant offered i nadequate proof that
the tower and antenna can be operated at a

- 8-



saf e manner when | owering and raising the
devi ce.

9. The applicant's plan to retract the antenna
when not in use, places unnecessary burden on
t he nei ghbors to enforce.

10. The applicant violated the spirit of the FCC
regul ations by failing to accept mtigation
options (such as adequate vegetative screening
and limted hours of tower extension to
ni ghtti me use) suggested and reconmended by
the Board in an effort to maintain the
exi sting character of the neighborhood. The
Board has made every effort to follow the
directive of nenorandum PRB-1 and address
suitable mtigation neasures with the
applicant. That applicant has, however,
refused to clearly state his acceptance of al
such mtigation neasures. The applicant
failed to supply the necessary requested,
detail ed, objective and convincing
docunentation to support a favorable vote on
this application. The applicant failed to
mtigate the adverse inpacts to the maxi num
extent practicable. The applicant failed to
establish or propose reasonabl e bal anci ng
of fsets that m ght acceptably mtigate the
adver se i npacts.

11. The applicant failed to neet the legislatively
i nposed threshold standards as set forth in
t he Zoni ng Ordi nance for the issuance of a
speci al use perm't

(id.)

After receiving the Planning Board's decision denying his
application, Palner proceeded with this lawsuit. In addition to
all eging that the Planning Board' s decision is preenpted by PRB-
1, Palner asserts a 42 U . S.C. § 1983 claimalleging that the
Pl anning Board's initial June 16, 1999 determ nation deprived
hi m of his procedural and substantive due process rights

guar anteed under the Fifth and Fourteenth Amendnents. Pal ner



also clains the decision is arbitrary and capricious and nust be
annul l ed pursuant to Article 78 of the New York Cvil Practice
Law and Rules. The conpl aint seeks declaratory and injunctive
relief allowing Palnmer to erect the proposed antenna
configuration, as well as unspecified danages and attorneys’
f ees.

A bench trial was held on Cctober 30, 2001 and, at the

cl ose of proof, the court reserved deci sion.

DI SCUSSI ON

1. Palnmer's PRB-1 d aim

Undeni abl e tension exists between amateur radi o operators
interests in erecting a radi o antenna hi gh enough to ensure
successful comunications, and |l ocal municipalities' interests
in regulating the size and pl acenent of amateur radi o antennas.
Choosi ng between the two, the federal government aligned its
interests with those of the amateurs because "amateur radio
volunteers afford reliabl e emergency preparedness, national

security, and disaster relief communications,” and because a
direct correlation exists between antenna hei ghts and anateurs
ability to successfully transmt and receive radi o signals.

Pentel v. City of Mendota Heights, 13 F.3d 1261, 1263 (8th Cr

1994). Accordingly, "federal interests are furthered when | ocal
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regul ations do not unduly restrict the erection of amateur radio
antennas." |d.

Wei ghi ng the various |ocal, federal and amateur interests,
the FCC issued PRB-1 in an attenpt to "referee" the tension
bet ween the conpeting interests and "stri ke a bal ance between
the federal interest in pronoting amateur comruni cations and the
legitimate interests of |ocal governnents in regulating |ocal
zoning matters. 1d. (quoting PRB-1 Y 22, 24). In issuing PRB-
1, the FCC declared a "limted preenption of state and | ocal
regul ati ons whi ch preclude amat eur communi cations,"” and stated
in relevant part that:

Because anat eur station communi cations are only as
effective as the antennas enpl oyed, antenna hei ght
restrictions directly affect the effectiveness of
amat eur communi cations. Some amateur antenna
configurations require nore substanti al
installations than others if they are to provide the
amat eur operator with the conmunications that he/she
desires to engage in.... W will not, however
specify any particular height limtations bel ow

whi ch a | ocal governnment may not regulate, nor wll
we suggest the precise | anguage that nust be
contained in |local ordinances, such as nechani sns
for special exceptions, variances, or conditional
use permts. Nevertheless, |local regulations which

i nvol ve placenment, screening, or height of antennas
based on health, safety, or aesthetic considerations
nmust be crafted to [reasonably accommobdat e] anmat eur
comuni cations, and to represent the m nimm
practicable regulation to acconplish the |ocal
authority's legitimate purpose.

PRB-1 Summary & T 25 (enphasi s added).

Al t hough the Second G rcuit has not yet considered the
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validity of PRB-1's limted preenptive effect on | ocal
regul ati ons, other federal courts have held upheld its

preenptive effect. See, e.q., Pentel, 13 F.3d at 1263; Evans v.

Board of County Commirs of County of Boulder, Co., 994 F.2d 755,

760-61 (10th Cir. 1993); Thernes v. City of lLakeside Park, 779

F.2d 1187, 188-89 (6th Cr. 1986)(per curianm; Bodony V.

| ncorporated Village of Sands Point, 681 F. Supp. 1009, 1011-12

(E.D.N. Y. 1987).

There are two ways PRB-1 may preenpt a |ocal ordinance.
First, a local regulation "nmay be preenpted on its face."
Pentel, 13 F.3d at 1263. For instance, a city's zoning
ordi nance that banned or inposed an unvarying height restriction
on amateur radi o antennas would be facially invalid in |ight of

PRB-1. See id. (citing Evans v. Board of County Commirs of

County of Boulder, Co., 752 F. Supp. 973, 976-77 (D. Col o.

1990); and Bulchis v. Gty of Ednonds, 671 F. Supp. 1270, 1274

(WD. Wash. 1987)). Here, section 24-12.15 of the City of
Saratoga Springs Zoning Ordinance is not facially preenpted by
PRB-1 because it neither bans nor inposes an unvarying hei ght
restriction on amateur radi o antennas. \Wile the ordi nance does
restrict antennas to 20 feet in height, width or depth, the
statute provides that antennas that exceed those di nensions are
perm tted upon issuance of special use permt.

Second, PRB-1 preenpts a |local regulation where a city
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fails to apply a | ocal ordinance in a manner whi ch reasonably

acconmmpdat es amat eur conmmuni cati ons. See Pentel, 13 F. 3d at

1263- 64 (enphasis added)(citations omtted). Accordingly, "a
| ocal regulation that inpairs amateur radi o conmunications is
preenpted as applied if the city has not crafted it to
accommodat e reasonably amateur communi cations while using the
m ni mum practi cabl e regul ati on [ necessary] to acconplish the
| ocal authority's legitimate purpose.” [d. (internal quotation
mar ks and citation omtted).

On this ground, Pal mer argues that section 24-12.15 of the
City of Saratoga Springs Zoning Ordinance is preenpted as
appl i ed because the Planning Board's decision denying his
application for a special use permt failed to reasonably
accommodat e his amateur radi o comruni cati on needs. The Pl anni ng
Board contends that its denial of Palnmer's application is not
preenpted as applied because it fully considered it obligations
under PRB-1, explored alternatives with Palnmer, and "attenpted
to accommodate the applicant consistent with its own obligation
to protect the character of the nei ghborhood" (Def's Trial Mem
of Law, Dkt. No. 20, at 14).

Al though PRB-1 clearly requires a city to accomodate
amat eur communi cations, an amateur radi o operator clearly has no
right to build any antenna he or she chooses. Scant case | aw

exi sts, however, to define the paraneters of how "accommodati ng"”
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a nmunicipality nust be to amateur radi o needs. Courts have held
that the PRB-1 reasonabl e accombdati on standard requires a
muni ci pality to (1) consider the application, (2) nmake factual
findings, and (3) attenpt to negotiate a satisfactory conprom se

with the applicant. See Pentel, 13 F.3d at 1264 (quoting Howard

v. Gty of Burlingane, 937 F.2d 1376, 1380 (9th Cr. 1991)).

Here, the Planning Board satisfied the first two prongs of

t he reasonabl e accommodation test: It conducted numnerous
heari ngs over a protracted period of tinme -- February 3, 1999
t hrough February 7, 2001 -- in consideration of Palner's

application, and it also nade factual findings inits witten
deci sions. However, the record here clearly proves that the
Pl anning Board did not attenpt to negotiate a satisfactory
conprom se with Pal ner.

On the surface, it mght appear that the Planning Board
and Pal mer engaged in negotiation, i.e., that there was sone
"give and take" between the parties. But a closer |ook reveals

that the Planning Board never tried to work out a satisfactory

conprom se wwth Palnmer. Rather, the Planning Board engaged
Palmer in a strictly one-sided negotiation consisting of
i nfl exi bl e demands and the construction of hoop after hoop for
Pal mer to junp through.

Pal ner subm tted undi sputed and vol um nous materials to

t he Pl anning Board denonstrating that a 47-foot antenna was the
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m ni mum hei ght needed for effective comunication. And after
the Pl anning Board agreed to rehear his application, Palner
pronptly conplied with the Planning Board' s numerous requests,
supplying (1) four separate proposals for placenent of the tower
and antenna, (2) information on the effect the tower may have on
property values, and (3) proof of liability insurance, anong
many ot her things. Moreover, Palnmer, acting on his own
initiative, agreed to (1) | ower the antenna when not in use, (2)
buy a $650 new ant enna whi ch woul d | ower the overall height of
the structure, and (3) paint the tower and install a fence and
vegetative screening around it to mnimze any visual inpact.
The few Pl anning Board requests that Palnmer refused to
agree to were unreasonable on their face. For instance, Pal ner
refused to only operate his antenna at ni ght because the 20
t hrough 10 neter bands he conmmuni cated on were virtually usel ess
after dark. Likew se Palner refused to spend roughly $4500 on
vegetati ve screening when $1100 worth of trees would satisfy
this demand. Lastly, Palnmer refused to give the Pl anning Board
any additional information on the issue of interference for the
sinple reason that the issue of possible interference was beyond
the Board's purview. Nonetheless, Palnmer's assurance to the
Pl anni ng Board that his state-of-the-art equipnment virtually
elimnated the issue of interference fell on deaf ears.

The Pl anning Board's witten decision underscores its
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inflexibility in dealing with Palnmer, and further highlights its
failure to attenpt a satisfactory negotiation. |In addition to
relying on Palner's failure to conply with the Planning Board's
various mtigation requests -- i.e., the unreasonabl e vegetative
screening and "nighttinme only use" requests -- the witten
decision also cites three other untenable grounds justifying the
denial. First, the Planning Board faults Pal ner for not proving
that the fence he agreed to erect around the tower would
"adequat el y" keep children and nei ghbor hood pets from accessing
the antenna tower. Second, the Pl anning Board i ndicates that
Pal mer failed to prove that the antenna tower can be operated in
a safe manner. These first two grounds not only place upon
Pal mer the unfair task of debunking the Planning Board's
groundl ess assunptions, but the record indicates the Planning
Board never even asked himto address these specific issues.
Last, and perhaps nost indicative of the Planning Board's
rigidity to negotiation, the witten decision states that while
Pal ner agreed to | ower the antenna when not in use, that
agreenent places an "unnecessary burden” on his neighbors to
enforce. The Planning Board' s reliance on this ground is
obvi ously indefensible and yet another "stretch" to deny Pal ner
his right to reasonabl e accommobdati on

For the above reasons, this Court concludes that the

Pl anning Board did not attenpt to negotiate a satisfactory
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conprom se wth Palnmer and, thus, failed to reasonably
accomodat e hi s amat eur comruni cati on needs pursuant to PRB- 1.
Accordingly, the Court declares section 24-12.15 of the Cty of
Sarat oga Springs Zoning Odinance preenpted as applied to

Pal mer. Normally, the Court would sinply instruct the Pl anning
Board to conply with PRB-1. However, given that the Planning
Board was already fully apprised of its duties under PRB-1 when
it reconsidered Palner's application, such action would |ikely
be futile. The Court thus enjoins the Planning Board from
taking further action interfering wwth Palnmer's special use
permt application and orders the Planning Board to grant the
application with the conditions already agreed to by Pal ner.

Palner's Gther dains

Pal mer cursorily argues that the Planning Board's initial
June 16, 1999 deci sion denying his special use permt
application violated both his procedural and substantive due
process rights. As a threshold issue, a plaintiff asserting
either a procedural or substantive due process violation nust
denonstrate the existence of a federally protected property

right. See Natale v. Town of R dgefield, 170 F.3d 258, 262 (2d

Cir. 1999). Assumng wthout deciding that Palnmer's entitl enent
to reasonabl e accommodati on under PRB-1 anounts to a federally
protected property right, this Court concludes that Pal ner did

not suffer any due process deprivation.
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Cenerally speaking, a plaintiff's procedural due process
rights are satisfied when a nunicipality's decision denying a
request is preceded by notice and a hearing, and foll owed by a

witten explanation. See Vertical Broad., Inc. v. Town of

Sout hanpton, 84 F. Supp.2d 379, 391 (E.D.N. Y. 2000)(citing

Natale v. Town of Ridgefield, 170 F.3d at 262). Substantive due

process, on the other hand, demarcates "an outer |imt on the

| egiti macy of governnental action,” Natale, 170 F.3d at 263, and
substantive due process rights are violated by "conduct that is
so outrageously arbitrary as to constitute a gross abuse of

governnmental authority.” 1d. (citing County of Sacranmento v.

Lewis, 523 U. S. 833, 118 S. C. 1708, 1716 (1998))

Wth respect to his procedural due process claim the
record is clear that Pal mer received adequate notice, and the
Pl anni ng Board hel d nunerous hearings on his application.
Addi tionally, the Planning Board backed its decision denying the
speci al use application wwth a witten explanation. Palnmer thus
recei ved sufficient procedural process.

Turning to Pal mer's substantive due process claim the
Court finds it simlarly weak. Here, the Pl anning Board failed
to negotiate with Palmer in order to reach a satisfactory
conprom se, but its conduct -- although not inline with PRB-1 -
- falls far short of being "outrageously arbitrary” constituting

a "gross abuse of governnental authority." Natale, 170 F. 3d at

- 18-



263. Accordingly, Palnmer fails to prove either a procedural or
substantive due process claimand these clains, as well as his
42 U.S.C. §8 1988 claimfor attorneys' fees, are di sm ssed.

Because the relief Palner's seeks in his pendent state | aw
claimis identical to the relief granted on his PRB-1 claim the
Court dism sses the Article 78 claimas noot. Additionally,

Pal ner offered no specific evidence to support any award of
damages in this case.
CONCLUSI ON

After conducting a bench trial on October 30, 2001, and
after carefully reviewing the parties' subm ssions and
considering all the evidence, it is:

DECLARED t hat section 24-12.15 of the Cty of Saratoga
Springs Zoning Ordinance is preenpted as applied to Pal ner's
speci al use permt application because the Pl anning Board fail ed
to reasonably accommobdat e hi s amat eur communi cati on needs
pursuant to PRB-1, and it is further;

ORDERED t hat the Planning Board grant Pal ner's special use
permt application to erect a 47-foot antenna with the
conditions already agreed to by Palner, and it is further;

ORDERED that Palnmer's 42 U . S.C. 8 1983 claimis DI SM SSED
because insufficient evidence exists that either his procedural
or substantive due process were violated, and it is further;

ORDERED that Palner's 42 U.S.C. 8 1988 claimfor
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attorneys' fees is DOSM SSED, and it is further;
ORDERED t hat Pal mer's pendent Article 78 claimis
DI SM SSED as noot .

ORDERED t hat judgnent be entered pursuant to Fed. R G v.

P. 58.

I T 1S SO ORDERED.

Dat ed: Novenber _ | 2001
Syracuse, New York Nor man A. Mordue
United States District Judge
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